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In The 


UNITED STATES COURT OF APPEALS 

Foe The District op Columbia Ciboutt 


No. 11,958 


James 0. Cochran, Appellant, 


v. 

United States op America, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


JURISDICTIONAL STATEMENT 

The jurisdiction of this Court is invoked under Section 
1291 of Title 28 of the United States code, and Rule 37 of 
the Federal Rules of Criminal Procedure. 

THE STATUTES 

The Statute (Sec. 22-2204; D. C. Code 1951 Ed.) which 
appellant has been convicted of violating reads as follows: 

Any person who, without the consent of the owner, shall 
take, use, operate, or remove, or cause to be taken, used, 
operated, or removed from a garage, stable, or other build¬ 
ing, or from any place or locality on a public or private 
highway, park, parkway, street, lot, field, enclosure, or 
space, an automobile or motor vehicle, and operate or drive 
or cause the same to be operated or driven for his own 
profit, use or purpose shall be punished by a fine not ex- 
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ceeding One thousand dollars or imprisonment not exceed¬ 
ing five years, or both such fine and imprisonment. (Feb. 
3, 1913, 37 Stat. 656, Ch. 23; 826b). 

Sec. 40-609a D. C. Code 1951—Ed. reads as follows: 

Any person operating a vehicle, who shall injure any 
person therewith, or who shall do substantial damage to 
property therewith and fail to stop and give assistance, 
together with his name, place of residence, including street 
and number, and the name and address of the owner of the 
vehicle so operated, to the person so injured, or to the 
owner of such property so damaged, or to the operator 
of such other vehicle, or to any bystander who shall re¬ 
quest such information on behalf of the injured person, 
or, if such owner or operator is not present, then he 
shall report the information above required to a police 
station or to any police officer within the District imme¬ 
diately. In all cases of accidents resulting in injury to 
any person, the operator of the vehicle causing such injury 
shall also report the same to any police station or police 
officer within the District immediately. 

Any operator whose vehicle causes personal injury to an 
individual and who fails to conform to the above require¬ 
ments shall, upon conviction of the first offense, be fined 
not more than $500, or shall be imprisoned not more than 
six months, or both; and upon conviction of his second or 
subsequent offense, shall be fined not more than $1,000, or 
shall be imprisoned not more than one year, or both. 

Any operator whose vehicle causes substantial damage 
to any other vehicle or property and fails to conform to 
the above requirements, shall, upon conviction of the first 
offense, be fined not more than $100, or be imprisoned not 
more than thirty days, or both; and for the second or any 
subsequent offense, be fined not more than $300, or be im¬ 
prisoned not more than 90 days, or both. 
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STATEMENT OF THE CASE 

Appellant was indicted for violation of Section 22-2204 
of the D. C. Code for alleged nnanthorized use of the 
motor vehicle of one Rndolph Ness on June 8,1953. 

Trial on the aforesaid indictment was had before Jndge 
Richmond Keech, and a jury on July 30, 1953. 

In his opening statement the prosecutor, (JA 1) said 
“At this point the defendant was sitting in the car, at 
the red light, right beside them and that one of the wit¬ 
nesses, Mr. Mobley asked the defendant why he didn’t go 
back to the cab and leave his name, because he had stuck 
the cab.” "Whereupon, objection was made on the ground 
that the prosecutor had indicated a separate and distinct 
offense, (JA 1). This objection was overruled. 

To prove its case the government called the owner of the 
vehicle who testified that he left the vehicle on the street 
in the evening of June 8, 1953 in Washington, D. C. That 
when he returned the car was gone. He further testified 
that he did not give the defendant permission to use the 
car. The witness Mobley testified that he noticed the de¬ 
fendant strike another car with the car he was driving and 
pass on (JA 2). Objection was again made and overruled. 
The witness, Brown, testified substantially the same, (JA 
3) and objection was again made and overruled. There 
was further testimony that the witnesses, Mobley and 
Brown, followed the defendant and called the police. Ser¬ 
geant Smith of the Metropolitan Police testified that the 
defendant was arrested afoot. That upon his arrest he 
was questioned by him. The defendant, the sergeant testi¬ 
fied, denied taking the car but admitted driving a car and 
having an accident. He couldn’t remember if the car 
shown to him was the car he had driven (JA 4). 

After the court had instructed the jury defense counsel 
requested the court to further instruct the jury that oral 
statement must be received with caution by the jury (JA 
6). This instruction was denied (JA 6). 
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STATEMENT OF POINTS 

1. The Court erred in admitting evidence of another 
crime. 

2. The Court erred in failing to give the jury a cau¬ 
tionary instruction regarding the oral statement of the 
defendant. 

SUMMARY OF ARGUMENT 

The admission by the Court of proof a separate offense 
did not come within the exceptions to the general rule 
that inquiry into a collateral crime is prohibited and there¬ 
fore should have been excluded. 

The Court’s failure, after specific request to do so, to in¬ 
struct the jury to view an oral statement with caution 
affected substantial rights of the appellant and constitutes 
reversible error. 

ARGUMENT 

1. The Court erred in admitting evidence of another 
crime. 

The general rule is that in criminal prosecutions inquiry 
into a collatered crime which is unconnected with the of¬ 
fense charged is prohibited. Johnson v. V. S., 318 U. S. 
189, 87 L. Ed. 704. Affirming TJ. S. v. Johnson, 129 F. 2d 
954,144 ALE. 182. 

However, it is recognized that this general rule has some 
exceptions. (Witters v. TJ. S., 106 F. 2d 837, 70 TJ. S. App. 
D. C. 316; Shettel v. TJ. S., 113 F. 2d 34, 72 U. S. App. D. C. 
250; Bracey v. TJ. S., 142 F. 2d 85; 79 U. S. App. D. C. 23). 
This Court has held in Martin v. TJ. S., 127 F. 2d 865, 75 
U. S. App. D. C. 339. “To this basic proposition ( i.e., 
evidence of other offenses is not admissible), there are, 
naturally, exceptions, such as evidence tending to show 
intent, motive, scheme, or identity.” 

In the instant case there was no question of identity, no 
question of intent, motive or scheme. Before any question 
of any kind arose the prosecutor announced in his opening 
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statement that he would show that the defendant pulled 
along side of two of the witnesses after leaving, after hav¬ 
ing collided. While it is true that the defendant was found 
guilty in the D. C. Municipal Court and sentenced for leav¬ 
ing after colliding (Section 40-609a) the evidence of such 
offense had no bearing on the instant case. A misdemeanor 
is a crime within the above rules (Pyle v. U. S., 81 U. S. 
App. D. C. 209, 156 F. 2d 852). 

2. The Court erred in not giving the jury a cautionary 
instruction regarding an oral confession. 

Counsel at the conclusion of the Court’s instruction to 
the jury requested that the jury be instructed that an oral 
statement must be viewed with caution. The Court refused 
to do so even though specific reference to the Jackson case 
was made. (Jackson v. U. S., 198 F. 2d 497, 91 U. S. App. 
D. C. 60). In the Jackson case no request was made for 
such instruction. In the instant case such a request was 
made. In view of the testimony as to how the statement 
was made (JA 4) substantial rights of the defendant 
were affected by the Court’s refusal to give instruction. 

CONCLUSION 

The premises considered, it is sincerely urged to the 
Court that the judgment in this case should be reversed. 

Respectfully submitted, 

James K. Hughes, S. 

William E. McCollam, 
Columbian Building, 
Washington, D. C., 

Counsel for Appellant . 





APPENDIX 



PROCEEDINGS 


5 Mr. Troxell. 


6 At that point the defendant was sitting in the car, 

at the red light, right beside them and that one of 
the witnesses, Mr. Mobley, asked the defendant why he 
didn’t go back to the cab and leave his name because he 
had struck the cab. 

Mr. Hughes: May we approach the bench? 

The Court: You may. 

(At the bench:) 

Mr. Hughes: I move for a mistrial because the prosecutor 
has indicated to the jury a separate and distinct offense. 

The Court: I will deny it at this time. 

Mr. Troxell: It is a matter of identification, Your Honor. 
It comes in under the Bimbo case. 




8 RUDOLPH W. NESS, Witness. 




Q. What is the description of that automobile? A. It is 
a 1949 green Chevrolet, two-door sedan. 




9 The Witness: 575674. 

The Court: What is the tag number? 
The Witness: Virginia tag. 
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11 Q. Thereafter, when did you next see your car? A. 

Approximately 12:30 at the 13th Precinct. 

Q. What, if anything, did you observe about the car at 
that time? A. Well, I was informed by the officers— 

Mr. Hughes: I object, Your Honor. 

The Court: You can’t tell what they told you. 

By Mr. Troxell: 

Q. I would like to have you describe the conditions of 
the car at that time. A. I found that the right front fender 
had been smashed and that the car could not be driven 
because the clutch could not be engaged. 


15 JAMES G. MOBLEY, Witness. 


16 Q. During that evening, did you have occasion or 
did you drive on Massachusetts Avenue- A. I did, sir. 

Q. Did you on that occasion observe the defendant driv¬ 
ing a car? This is the defendant sitting here (indicating). 
A. Yes, I did. 

Q. Will you tell the Court and jury when you first ob¬ 
served the defendant operating a car? A. I was going east 
on Massachusetts Avenue between Fourth and Fifth. The 
defendant was behind me and I could see in my rear-view 
mirror because I have a convertible. He hit this car and 
passed me. 

Mr. Hughes: Of course, that is over our objection. The 
objection is in the record. 

The Court: Yes. 
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'23 The Court: Ladies and gentlemen, there has been 
some question of this man striking a car and leaving. 
That has nothing to do with the guilt or innocence of the 
defendant as to the charge here, which is unauthorized 
use. You have nothing to do with that. 

WILLIE CHESTER BROWN, Witness. 


24 By Mr. Troxell: 

Q. When did you first see the defendant? A. I saw 
him shortly after the car he was driving struck a parked 
cab. 

Q. Where was that? 

Mr. Hughes: I move the answer be stricken and I renew 
my motion which I made at the bench. 

The Court: All right, sir. 


28 Q. Do you recall the license number of the car 
which the defendant was driving? A. I don’t remember 
the license number. I did write it down but I have for¬ 
gotten it. Q. Do you remember— 

Mr. Hughes: He has answered. 

The Court: What part, if any, do you know? 

The Witness: I remember the car. It was a green 
Chevrolet with Virginia tags. The car didn’t get out of 
our sight from the first time we saw it. 

By Mr. Troxell: 

Q. Do you recall if the car was damaged? A. There was 
damage to the right side. 
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Q. In the front or the rear? A. If I am not mistaken,' 
it was the front. 

• ••••• •••• 


30 The Court: Again, ladies and gentlemen, I say to 
you that you are not trying, if there be in fact, a 
leaving after colliding case. Your sole duty is to 

31 try the unauthorized use case. 


CHARLES I. SMITH, Witness. 


32 The Witness: Virginia 575674. 

By Mr. Troxell: 

Q. Would you describe the car? A. It was a 1949 Chev¬ 
rolet, two-door. 

• ••••• • • • • 


33 Q. Did you ask the defendant if he had taken 
this particular car which you have identified? A. 
Yes, sir. 

Q. You asked him if he had taken it? A. Yes, sir. 

Q. What did he say? A. The first statement I asked 
him, after I identified myself to him, I asked him did he 
take the automobile and he denied it. He later told me he 
did remember driving an automobile, having an accident 
and talking to a witness about it but he said he was drinking 
at the time and he didn’t remember taking it. 

Q. But he did say that he had driven the car? A. He 
remembered driving it. 

Q. Did he identify the car which he had driven? A. No, 
not the exact type car. He remembers driving a Chevrolet. 
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That is all he remembers; driving a Chevrolet and having 
an accident and talking to the witnesses. 

Q. Did yon point out that car and ask him if that was 
the car he had driven? A. I did. 

34 Q. What did he say? A. He said he didn’t 
remember. 

Q. He didn’t remember? 


(At the bench): 

Mr. Hughes: I move for a judgment of acquittal 
35 on the ground that the Government has failed to 
show that the automobile which allegedly was op¬ 
erated by this defendant was the same automobile as laid 
in the indictment belonging to Mr. Ness. 

The Court: I will deny your motion. 


42 CHARGE TO THE JURY 


46 There has been some testimony to the effect that 
certain statements were made by the defendant, I 

believe to the police office, Sergeant Smith. The law ad¬ 
mits a confession or admission in evidence if it is freely 
and willingly made because human experience shows that 
a confession freely and willingly made is likely to be re¬ 
liable. Ordinarily, a person does not admit that he 

47 has committed a crime unless that admission is true. 
The situation is otherwise if the confession or ad¬ 
mission is obtained by duress or by coercion or as a result 
of an inducement or of a misrepresentation. If a confes¬ 
sion or admission is obtained by this means, it must be 
rejected and disregarded by the jury. 
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The Court will repeat to you that you have for your 
determination in this case one offense and one offense 
only, namely, the unauthorized use of an automobile. 


48 Mr. Hughes: May we approach? 

The Court: Yes. 

(At the bench): 

Mr. Hughes: I take exception to Your Honor’s charge 
with reference to admissions or confessions in view of the 
decision in the case of Jackson 1. United States which I 
know Your Honor does not adhere to. It is the law. 

The Court: Tell me what the Jackson case is. 

Mr. Hughes: That an oral statement must be viewed with 
caution by the jury. 

The Court: Is that what you wish? 

Mr. Hughes: Yes. 

The Court: I will deny that. 


58 Filed July 6,1953. Harry M. Hull, Clerk. 

United States District Court for the District 
of Columbia. Holding a Criminal Term. 

_Term, 19_ 

Grand Jury Impanelled May 4, 1953, 

Sworn in on May 5, 1953 

Criminal No. 1066-53. Grand Jury No. 857-53. 

Unauthorized Use of Vehicle (22-2204, D. C. Code) 

The United States of America v. James 0. Cochran. 

The Grand Jury charges: 

On or about June 8,1953, within the District of Columbia, 
James 0. Cochran, feloniously did take use, operate and 
remove one certain automobile property of Rudolph W. 
Ness, from a certain street, and did operate and drive 
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said automobile, for his own profit, use, and purpose, with¬ 
out the consent of Rudolph W. Ness, the owner of said 
automobile. 

Leo A. Rover, Attorney 

of the United States in and for 
the District of Columbia. 

A true bill: Warren E. Lawson, Foreman. 


61 Filed Aug. 10, 1953. Harry M. Hull, Clerk. 

MOTION FOR A NEW TRIAL 

Comes now the defendant by and through his attorney 
and respectfully moves the Court for a new trial herein 
for the following reasons: 

1. Verdict was contrary to the evidence. 

2. The Court erred in its refusal to grant a motion for 
judgment of acquittal. 

3. The Court erred in admitting in evidence testimony 
of a separate and distinct offense other than charged in the 
indictment. 

4. The Court erred in refusing to grant defense counsel’s 
prayer concerning the weight to be given the admission 
for confession of the defendant. 

James K. Hughes, 

Attorney for Defendant 
416 Fifth Street, N.W. 
Washington, D. C. 

NA. 8-0398 

Service of copy acknowledged Aug. 10,1953. Leo A. Rover, 

U. S. Attorney. 
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62 Filed Aug. 19,1953. Harry M. Hull, Clerk. 

OPPOSITION TO DEFENDANT’S MOTION 
FOR NEW TRIAL 

Comes now the United States Attorney in and for the 
District of Columbia and respectfully requests the Court 
to deny defendant’s motion for new trial and in support 
thereof states as follows: 

1. The verdict was supported by the evidence. 

2. The Court did not err in its refusal to grant a motion 
for judgment of acquittal. 

3. The Court did not err in ruling on questions of ad¬ 
missibility of evidence. 

4. The Court did not err in refusing to grant defendant’s 
prayer concerning the weight to be given the admission 
or confession of the defendant. 

Wherefore, in consideration of the foregoing points in 
opposition to defendant’s motion and of the memorandum 
of points and authorities attached hereto the United States 
Attorney respectfully requests the Court to deny defend¬ 
ant’s motion. 

Leo A. Rover, 

United States Attorney 
Edward P. Troxell, 

Assistant United States Attorney 


64 Filed Aug. 26,1953. Harry M. Hull, Clerk. 

On this 25th day of August, 1953, came the attorney of 
the United States; the defendant in proper person and by 
his attorney, James K. Hughes, Esquire; whereupon the 
defendant’s motion for a new trial, coming on to be heard, 
after argument by counsel, is by the Court, denied. 
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The defendant is remanded to the District of Columbia 
Jail. 

By direction of Richmond B. Keech, Presiding Judge, 
Criminal Court No. 2. 

Harry M. Hull, Clerk, by E. William Furey, Deputy 
Clerk. 

Present: United States Attorney, by E. Troxell, Assistant 
United States Attorney. E. L. Bettis, Official Reporter. 


65 Filed Sept. 3, 1953. Harry M. Hull, Clerk. 

JUDGMENT AND COMMITMENT 

On this 25th day of August, 1953, came the attorney for 
the government and the defendant appeared in person and 
by counsel, James K. Hughes, Esquire. 

It is adjudged that the defendant has been convicted 
upon his plea of not guilty and a verdict of guilty of the 
offense of Unauthorized Use of Vehicle as charged and 
the court having asked the defendant whether he has any¬ 
thing to say why judgment should not be pronounced, and 
no sufficient cause to the contrary being shown or appear¬ 
ing to the Court, it is adjudged that the defendant is 
guilty as charged and convicted. 

It is adjudged that the defendant is hereby committed 
to the custody of the Attorney General or his authorized 
representative for imprisonment* for a period of thirteen 
(13) months to thirty-nine (39) months. 

It is ordered that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal 
or other qualified officer and that the copy serve as the com¬ 
mitment of the defendant. 


R. B. Keech, 

United States District Judge. 
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66 Filed Sept. 9, 1953. Harry M. Hull, Clerk. 

NOTICE OF APPEAL 

Name and address of appellant, James 0. Cochran, Dis¬ 
trict Jail. 

Names and address of appellant’s attorney, James K. 
Hughes, 416 5th St. N.W. 

Offense, unauthorized use of a vehicle. 

Concise statement of judgment or order, giving date, and 
any sentence. Imprisonment, 13 to 39 months. 

Name of institution where now confined, if not on bail, 
District Jail. 

I, the above-named appellant, hereby appeal to the 
United States Court of Appeals for the District of Columbia 
Circuit from the above-stated judgment. 

Date September 29, 1953. 

James K. Hughes, 

Attorney for Appellant. 
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©ntteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11,958 

James O. Cochran, appellant 
v. 

United States of America, appellee 


APPEAL FROM TEE UNITED STATES DISTRICT COURT FOR 
TEE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

An indictment filed in the District Court charged that on 
or about June 8, 1953, appellant committed the offense of 
unauthorized use of a motor vehicle in violation of D. C. 
Code (1951) § 22-2204. Upon arraignment, appellant 
pleaded not guilty. He was tried by jury and found guilty 
of the offense as charged. His motion for new trial was 
denied (J. A. 8) and the judgment of conviction was en¬ 
tered sentencing him to imprisonment for a period of thir¬ 
teen months to thirty-nine months (J. A. 9). From that 
judgment and sentence this appeal is taken. 

At the trial the Government’s case rested on the testi¬ 
mony of four witnesses. Rudolph W. Ness, testified that 
he was the owner of a 1949 green Chevrolet with Virginia 
tags (J. A. 1) and that on June 8, 1953, about 10:15 P. M. 
he parked the car in question in the 1700 block of Eye 
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Street N. W. (R. 8-10). Ness further testified that when he 
returned a half hour later he found that the car was gone 
and the next time he saw it was at the 13th Precinct at ap¬ 
proximately 12:30 P. M. (J. A. 2) at which time he observed 
the right fender had been smashed and the car could not be 
driven because the clutch was damaged (J. A. 2). Ness said 
he had not given permission to the appellant to drive the 
car (R. 10) and in fact, the first time he saw appellant was 
at the 13th Precinct (R. 11). 

Sergeant Jaimes G. Mobley , of the United States Air 
Force, testified that on June 8, 1953, he was driving east on 
Massachusetts Avenue, with another witness named Brown, 
when he saw appellant hit a parked car (J. A. 2). Mobley 
identified the appellant in court as the person that had the 
collison (R. 16). He testified further that upon questioning 
appellant relative to the collision the latter left his car in 
the middle of the street and ran for two blocks, jumped over 
a fence and fell down wrhereupon Mobley and witness Brown 
brought the appellant back to where the car was parked 
(R. 17). Mobley said Brown got into the car with appellant 
and that he followed them in his car, as they were to return 
to the spot where appellant had hit the parked cab, but 
appellant drove in the wrong direction so Brown got out 
of the car appellant was driving and got into Mobley’s 
car (R. 18, 19) and together they followed appellant until 
his car stopped (R. 19). While Browrn went for the police 
Mobley testified he followed appellant until the police came 
upon the scene and arrested him (R. 20). At the conclu¬ 
sion of Mobley’s testimony the court admonished the jury 
that the striking and leaving had nothing to do with the 
guilt or innocence of the appellant as to the unauthorized 
use charge (J. A. 3). 

Willie Chester Brown testified substantially the same as 
witness Mobley, stating that he was riding in Mobley’s car 
around 10:30 P. M. on June 8, 1953 when he first en¬ 
countered the appellant (R. 24, J. A. 4). He identified ap¬ 
pellant as the driver of a green Chevrolet with Virginia tags 
that had struck a parked cab, damaging the Chevrolet’s 


right front side (J. A. 4). Brown testified further that 
when he got into the car that appellant was driving he 
observed there was no key in the ignition (R. 26, 27). At 
the end of Brown’s testimony the trial court again in¬ 
formed the jury that their sole duty was to try the unau¬ 
thorized use charge (J. A. 4). 

Charles J. Smith , a Metropolitan Police Officer attached 
to the Automobile Squad described the automobile in ques¬ 
tion as a 1949 Chevrolet with Virginia tags and identified 
Mr. Ness as the owner (R. 32). Officer Smith testified that 
appellant at first denied taking the automobile but later 
admitted driving a Chevrolet, having an accident and talk¬ 
ing to witnesses about it (J. A. 4). He further testified 
appellant said he was drinking at the time and didn’t re¬ 
member taking the car but did remember driving a Chevro¬ 
let (J. A. 4). 

In that posture of the case, the Government rested. The 
defense then moved for a judgment of acquittal which was 
denied, and the defense also rested without producing any 
evidence. Counsel for both sides then argued to the jury 
and the trial court gave its instructions. 

In its charge to the jury, the court stated that the jury 
was to determine one offense only, namely, the unauthorized 
use charge (J. A. 6). It informed the jury that the state¬ 
ments of the respective counsel in their opening statements 
and concluding arguments did not constitute evidence (R. 
42). The court gave the usual instructions regarding 
burden of proof and the presumption of innocence (R. 42), 
as w’ell as instruction regarding the credibility of the wit¬ 
nesses and the weight to be given their testimony (R. 43). 
The charge included an instruction on confessions and ad¬ 
missions (J. A. 5). 

As stated herein above, the jury found appellant guilty 
and he received a sentence of thirteen to thirty-nine months. 
(J. A. 9). 

STATUTES INVOLVED 

D. C. Code § 22-2204 provides: 

Any person who, without the consent of the owner, 
shall take, use, operate, or remove, or cause to be 
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taken, used, operated or removed from a garage, stable, 
or other building, or from any place or locality on a 
public or private highway, park, parkway, street, lot, 
field, inclosure, or space an automobile or motor ve¬ 
hicle and operate or drive or cause the same to be 
operated or driven for his own profit, use or purpose 
shall be punished by a fine not exceeding one thousand 
dollars or imprisonment not exceeding five years, or 
both such fine and imprisonment. 

D. C. Code $40-609 (a) provides in part: 

Any person operating a vehicle, who shall injure 
any person therewith, or who shall do substantial dam¬ 
age to property therewith and fail to stop to give 
assistance, together with his name, place of residence, 
including street and number, and the name and address 
of the owner of the vehicle so operated, to the person 
so injured, or to the owner of such property so dam¬ 
aged, or to the operator of such other vehicle, or to 
any bystander who shall request such information on 
behalf of the injured person, of, if such owrner or 
operator is not present, then he shall report the in¬ 
formation above required to a police station or to any 
police officer within the District immediately. In all 
cases of accidents resulting in injury to any person, the 
operator of the vehicle causing such injury shall also 
report the same to any police station or police officer 
within the District immediately. 

• • • • • 

Any operator whose vehicle causes substantial dam¬ 
age to any other vehicle or property and fails to con¬ 
form to the above requirements, shall, upon conviction 
of the first offense, be fined not more than $100, or be 
imprisoned not more than thirty days, or both; and 
for the second or any subsequent offense, be fined not 
more than $300, or be imprisoned not more than ninety 
days, or both. 


SUMMARY OF ARGUMENT 

I 

In a criminal prosecution evidence of offenses wholly 
independent of the one for which the person is charged is 
generally not admissible. This general principle has many 
exceptions, one being that evidence of other criminal acts is 
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admissible when such other acts are so connected with the 
one on trial that proof of one incidentally involves the other; 
or when they explain the circumstances or tend logically to 
prove any element of the crime charged. In the instant case, 
the evidence of the other offense explained the conduct of 
the parties involved and the circumstances of the offense in 
issue. Furthermore, it established an element of the crime 
charged, namely the identification of the automobile that had 
been illegally used. This evidence also tended to aid in 
identifying the accused as the person who committed the 
crime under investigation. It follows, therefore, that the 
evidence of colliding and leaving the scene of the collision 
was properly admitted as tending logically to prove the 
appellant guilty of the crime of unauthorized use of vehicle. 

II 

Whether a cautionary instruction such as that requested 
by appellant should be given must depend on the facts de¬ 
veloped in the case. In the instant case, there was no doubt 
as to the accuracy of the testimony that appellant did make 
the statements, nor was there any doubt as to whether the 
admissions were voluntary. There was strong evidence 
independent from appellant’s statements that connected him 
with the crime charged. The court included in its liberal 
charge to the jury a full discussion of the subject matter and 
of the principles relating to credibility and weight of the 
evidence. The instruction as requested was too broad in its 
language, overlooking the principle that oral statements are 
evidence of a most satisfactory character if they are de¬ 
liberately made and fully proven. Furthermore, the sub¬ 
stantial rights of appellant were not affected by the absence 
of the instruction. Thus, the requested instruction was 
properly refused by the trial judge. 

ARGUMENT 

I 

Evidence Tending to Show Another Offense Was Admissible 

Appellant contends that the trial court committed error 
in permitting Government witnesses in a prosecution for 


unauthorized use of a vehicle, to testify seeing appellant 
have a collision with another vehicle and then leave the scene 
of the collision, a misdemeanor under D.C. Code (1951) 
§ 40-609 (a). 1 

Admittedly, it is a long-established rule, ingrained in our 
common law jurisprudence, that in a criminal prosecution 
evidence of offenses wholly independent of the one for which 
the persons is charged are generally not admissible. Ryan 
v. United States, 26 App. D.C. 74 (1905); Burge v. United 
States, 26 App. D.C. 524 (1906); LaughXin v. United States, 
67 App. D.C. 355, 92 F.2d 506 (1937); Hodge v. United 
States, 75 U.S. App. D.C. 332, 126 F.2d 849 (1942). 

It is equally settled, however, that to this rule there are 
certain well defined exceptions under which evidence of 
other offenses is admissible, “to the end that all relevant 
facts and circumstances tending to establish any of the 
constituent elements of the crime for which the accused is 
on trial may be made to appear.” Witters v. United States, 
70 App. D.C. 316, 318, 106 F.2d 837 (1939). Indeed, the 
exceptions are so numerous that it has been said to be diffi¬ 
cult to determine which is more extensive, the doctrine or 
the acknowledged exceptions. United States v. Sebo, 101 
F.2d 889 (7th Cir. 1939). 

A. The evidence was admissible to explain the circumstances 
of the case and the conduct of the parties involved 

In Bracey v. United States, 79 U.S. App. D.C. 23,142 F.2d 
85 (1944), cited by appellant, this Court stated: 

The general rule is that, upon the trial of an accused 
person, evidence of another offense, wholly independent 
of the one charged, is inadmissible. However, there are 
many exceptions to this rule, raised by the special cir¬ 
cumstances of particular cases; to the end that all 
relevant facts and circumstances tending to establish 
any of the constituent elements of the crime of which the 

1 The appellant was found guilty of the offense of leaving after 
colliding in the Municipal Court for the District of Columbia but 
the Government never brought this to the attention of the jury but 
merely presented the factual situation as it related to the unauthor¬ 
ized use charge. (See Appellant’s Brief at p. 5). 
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defendant is accused may be made to appear. Thus, 
evidence of other criminal acts has been held admissible 
by this court when they are so blended or connected with 
the one on trial as that proof of one incidentally involves 
the other; or explains the circumstances thereof, or 
tends logically to prove any element of the crime 
charged. Such evidence is admissible if it is so related 
to or connected with the crime charged as to establish 
a common scheme or purpose so associated that proof of 
one tends to prove the other, or if both are connected 
with a single purpose and in pursuance of a single 
object; as well as to establish identity, guilty knowledge, 
intent and motive. (Footnotes omitted; emphasis 
added). 

Price v. District of Columbia, 54 A.2d 142 (1947) follows 
the Bracey case, supra, and appears to be as analogous to 
the instant case as any case that might be located. There, 
in a prosecution for operating a motor vehicle while intoxi¬ 
cated, there was proof introduced that the defendant, while 
intoxicated, collided with another vehicle and left the scene 
of the collision without stopping. The defendant argued 
that it was error in permitting evidence to be received as it 
would show offenses not charged in the information. The 
Municipal Court of Appeals for the District of Columbia 
held that the assignment of error was without merit, saying 
(p. 143): 

Appellant relies on the basic proposition, as illus¬ 
trated by Martin v. United States, 75 U.S. App. D.C. 
399, 127 F.2d 865, that in criminal cases evidence of 
offenses other than the one charged is not admissible. 
This general principle has many exceptions, one being 
that evidence of other criminal acts is admissible “when 
they are so blended or connected with the one on trial as 
that proof of one incidentally involves the other; or 
explains the circumstances thereof; or tends logically 
to prove any element of the crime charged.” Bracey 
v. United States, 79 U. S. App. D.C. 23, 26,142 F.2d 85, 
88, certiorari denied, 322 U.S. 726, 64 S. Ct. 1274, 88 
L.Ed. 1589. The evidence here admitted comes within 
that exception. The colliding and leaving after collid¬ 
ing were part and parcel of the driving while under the 
influence of intoxicating liquor. Proof of the latter 
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necessarily but incidentally included proof of the 
former. 

The facts of the instant case are substantially the same as 
those in the Price case, supra. As appellee’s statement of 
facts indicate, witnesses Mobley and Brown saw appellant 
collide with a parked car about fifteen minutes after the 
complaining witness had parked his automobile. This col¬ 
lision was the motivating factor that caused Mobley and 
Brown to investigate, since their attention would not have 
been attracted otherwise. 

Not only did this other offense explain the circumstances 
under which those witnesses became involved but it tended 
to throw light on the conduct of appellant when approached 
by the witnesses. Appellant left the car he was driving in 
the middle of the street and ran away. This evidence of 
flight was connected with both offenses and it is evident that 
it was necessary to present the entire situation to the jury 
so that they could make their determination from all of the 
facts. 

This evidence of leaving the scene of a collision without 
stopping was clearly admissible to explain the conduct of 
all the parties involved and to present the situation as it 
actually occurred. It was not brought out to prejudice the 
appellant or to blacken his character but as necessary proof 
of the offense charged. There was such close connection 
between the crimes, especially with respect to time, that it 
would be difficult, if not impossible, to separate the proof of 
one from the proof of the other. In other words, proof of 
the unauthorized use charge necessarily but incidentally 
included proof of the misdemeanor of leaving after colliding. 
It is therefore submitted that this case, like the Price case, 
falls within the exceptions set forth in the Bracey case, 
supra. 

B. It was admissible to establish a constituent element of 

the crime charged 

Another well-recognized exception to the general rule 
brought out by the Bracey case, supra, is that testimony 
showing transactions other than the one on which the prose- 
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cution is based may be admissible to establish constituent 
elements of the crime charged. See: Fall v. United States, 
60 App. D.C. 124, 49 F.2d 506 (1931), cert, denied 283 U.S. 
867; and Bracey, wherein this Court said, in pertinent part 
(79 U.S. App. D.C. at 25): 

However, there are many exceptions to this rule, 
raised by the special circumstances of particular cases; 
to the end that all relevant facts and circumstances 
tending to establish any constituent elements of the 
crime of which the defendant is accused may be made to 
appear. 

In the instant case appellant’s plea of not guilty put in 
issue every element of the offense charged including iden¬ 
tification of the automobile used. Furthermore, after the 
Government had rested its case, appellant moved for a 
judgment of acquittal on the grounds that the Government 
had failed to show that the automobile which was operated 
by the appellant was the same one as laid in the indictment 
(J. A. 5). Thus they argued that one important element 
was the exact identification of the automobile involved. 
Witness Brown identified the automobile in part from the 
damage it had sustained in the collision. He said that 
“there was damage to the right side” (J. A. 3). Mr. Ness, 
owner of the car, testified that on recovering the car that 
had been taken from him without permission, he found that 
the right front fender had been smashed (J. A. 2). It is 
therefore apparent that the testimony showing the other 
offense was used to establish a constituent element of the 
crime charged, to wit, the identification of the automobile 
that had been illegally used. 

C. It aided in identifying appellant as the person who 
committed the crime charged 

Not only did the evidence of leaving the scene of a col¬ 
lision help identify the automobile involved, it also aided 
in identifying appellant as the person who committed the 
crime charged, i. e., the unauthorized use charge. The 
authorities generally hold that evidence which tends to aid 
in identifying the accused as the person who committed 
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the particular crime under investigation is admissible, not¬ 
withstanding the fact that such evidence tends to show that 
the accused is guilty of other crimes for which he is not on 
trial. This Court w T as faced with such a determination in 
the recent case of Surratt v. United States, — U. S. App. 
D. C. —, 210 F. 2d 731 (C. A. D. C. No. 11,860 February, 
1954) where in a prosecution for housebreaking and larceny 
the Government introduced evidence tending to identify 
the defendant as one of the persons who had committed a 
housebreaking at the same premises a few days before. 
On appeal, the defendent claimed this evidence showed an¬ 
other offense and was therefore improper. This Court in 
affirming the conviction found no prejudicial error. See 
also the leading case of People v. Molineux, 168 N. Y. 264, 
61 N. E. 286 (1901), approved by this Court in Burge v. 
United States, supra. 

In the case at bar, the evidence of the crime of colliding 
and leaving the scene of the collision wms committed by 
appellant within fifteen minutes after the automobile in 
question was taken from the owner. The witnesses Mobley 
and Brown saw him damage the right side of a green 
Chevrolet bearing Virginia tags and such a car was claimed 
at the police station by the complaining witness. (See 
appellee’s counter statement of the case). It, therefore, 
seems apparent that such evidence w r as clearly admissible 
for the purpose of identifying appellant as the driver of the 
damaged Chevrolet which was subsequently identified by 
the owner as the one taken from him without his permis¬ 
sion. 

D. The trial court properly exercised its discretion. 

In determining whether evidence of other and collateral 
acts should be admitted under these exceptions to the rule, 
the trial court is vested with a discretion which should not 
be interfered with on appeal unless it manifestly appears 
that the testimony has no bearing upon the question at issue. 
Moore v. United States, 150 U. S. 57 (1893); Eagles v. 
United States, 58 App. D. C. 122, 25 F. 2d 546 (1928), cert, 
denied 277 U. S. 609, 
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This Court stated this rule in Partridge v. United States, 
39 App. D. C. 571 at 577 (1913) as follows: 

In determining^ the often difficult boundary line of 
exception to the rule, the trial court who hears all the 
witnesses and is familiar with all the circumstances of 
the case, is necessarily vested with certain discretion 
which ought not to be interfered with unless it mani¬ 
festly appears that the testimony has no legitimate 
bearing upon the question at issue and is calculated 
to prejudice the accused in the minds of the jurors. 

To the same effect see Means v. United States, 62 U. S. 
App. D. C. 118, 119, 65 F. 2d 206 (1933) where this Court 
said: 


When the tendency of testimony offered in a criminal 
case is to throw light upon a particular fact, or to ex¬ 
plain the conduct of a particular person, there is a 
certain discretion on the part of the trial judge which 
a court of errors will not interfere with, unless it mani¬ 
festly appears that the testimony has no legitimate 
bearing upon the question at issue, and is calculated 
to prejudice the accused in the minds of the jurors. 

In Williamson v. United States, 207 U. S. 425 (1908), the 
Supreme Court pointed out that the modern tendency is to 
give as wide a scope as possible to the investigation of facts; 
and evidence of a collateral fact, to be used as a basis of 
legitimate argument, is competent, even though it pertains 
to another offense, if the inferences it affords may tend, 
even in a slight degree, to elucidate the inquiry, or to assist, 
though remotely, to a determination probably founded in 
truth. 

In the case at bar, in order that the jury would not be 
misled by the introduction of evidence of this other offense, 
the trial court repeatedly informed the jury that their sole 
duty was to try the unauthorized use case: 

The Court: Ladies and gentlemen, there has been 
some question of this man striking a car and leaving. 
That has nothing to do with the guilt or innocence of 
the defendant as to the charge here, which is unau¬ 
thorized use. You have nothing to do with that. (J. A. 
3). 
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When the subject was brought up by the second witness, 
again the court admonished the jury: 

The Court: Again, ladies and gentlemen, I say to 
to you that you are not trying, if there be in fact, a 
leaving after colliding case. Your sole duty is to try 
the unauthorized use case (J. A. 4). 

And again in the general charge to the jury: 

The Court will repeat to you that you have for your 
determination in this case one offense and one offense 
only, namely, the unauthorized use of an automobile 
(J. A. 6). 

So it is apparent that the jury was well informed by the 
trial judge concerning this other offense and was not mis¬ 
led by its introduction into the evidence. 2 

II 

The Trial Court Properly Refused the Requested Instruction, 

That the Oral Statement by Appellant Should Be Viewed 

With Caution 

A. The requested instruction was not applicable in view of 
the facts and circumstances of the case 

Appellant urges that the trial court committed error when 
it refused to instruct the jury that oral statement by de- 

2 It is to be noted that appellant has specifically pointed out that 
the prosecutor mentioned the “leaving, after having collided” of¬ 
fense in his opening statement. Certainly a prosecutor is at liberty 
to form his own theory of a case, and to pursue it in the course and 
manner of the trial, so long as the theory is consistent with the evi¬ 
dence. Lomax v. United States, 37 App. D.C. 414 (1911). Ad¬ 
mittedly, his opening statement was not sufficient in itself to lay 
the foundation for the admission of testimony otherwise inadmissi¬ 
ble. The question in the instant case is whether the disputed evi¬ 
dence was admissible. As shown above the evidence was admissible 
so no prejudice could possibly have developed from the prosecutor’s 
remarks. Prejudice was further prevented by the court’s instruction 
that “statements by respective counsel, opening statement and con¬ 
cluding arguments, do not constitute evidence in the case” (R. 42) 
and by the instructions pertaining to the jury’s sole duty as being on 
the charge of unauthorized use. 
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fendant should be viewed with caution by the jury. In 
support of this allegation he relies solely on Jackson v. 
United States, 91 U. S. App. D. C. 60, 198 F. 2d 497, cert . 
denied 344 U. S. 858 (1952). This invites a distinction of 
that case in its facts. 

The defendant in the Jackson case was convicted of 
housebreaking and larceny. The only evidence which was 
offered by the government to link the defendant with the 
well proven corpus delecti, was the testimony of a police 
officer who said the defendant orally confessed participa¬ 
tion in the crime charged, plus circumstances which might 
indicate defendant’s flight. There was some evidence in¬ 
dicating the confession was not voluntary as the officer 
testified on cross-examination that the defendant had re¬ 
fused to put his confession in writing. Although the un¬ 
written confession and the circumstances which might in¬ 
dicate flight were the sole evidence indicating the defend¬ 
ant’s guilt, the jury was sent to deliberate thereon without 
one word of instruction on the law of confessions (Appel¬ 
lant’s brief in Jackson v. United States, p. 9 and J. A. 16- 
25 in Jackson case). 3 

The instant case, by contrast, presents an entirely dif¬ 
ferent factual situation. Appellant here was convicted of 
violating the Unauthorized Use of Vehicle statute. The 
statements of the accused did not amount to a confession, 
as in the Jackson case, but at most were admissions against 
interest. Furthermore, the Government did not rely solely 
on the statements of the appellant for conviction. There 
was strong independent evidence which connected appellant 
with the crime charged, for as the record shows, two wit¬ 
nesses identified him positively as the driver of an auto¬ 
mobile that had been taken, without permission, from the 
complaining witness. 

Another distinguishing feature between the instant case 

3 The Government in the Jackson case had apparently intended 
to use the testimony of the co-defendant who it was understood 
had turned state’s evidence, to corroborate the oral confession but 
he refused to testify on the ground of self-incrimination. (See p. 
45, 46 of the record in the Jackson case; J.A. 11, 12). 
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and the Jackson case is that the trial judge in the case at 
bar did charge the jury generally on the subject of admis¬ 
sions and confessions (J. A. 5) together with other clear 
instructions that fully stated the law upon the subject 
matter involved. 

The statements in the case at bar were not confessions, 
but at most admissions against interest. Appellant did 
not acknowledge guilt of the crime charged. The rules 
governing the introduction into evidence of such admis¬ 
sions are much less onerous than those concerning con¬ 
fessions. See Ercoli v. United States, 76 U. S. App. D. C. 
360,131 F. 2d 354 (1942); Morton v. United States, 79 U. S. 
App. D. C. 329, cert, denied 147 F. 2d 28, 324 U. S. 875 
(1945); See also Wigmore, Evidence, 3rd Ed. § 821; Hart- 
zell v. United States, 72 F. 2d 569, 577 (8th Cir. 1934). The 
appellee submits for consideration that the rule of the 
Jackson case is limited to cases involving confessions and 
does not apply, where, as here, only admissions, some of 
which were exculpatory, were made by the appellant. 4 

However, in the present case, it is not necessary to draw 
a fine line of demarcation between a confession and an 
admission, because even under the rigid requirements of 
the rules concerning confessions, appellant’s requested in¬ 
struction was properly refused. 

This Court in the Jackson case, supra, specifically stated 
that it was not laying down a general rule for all cases. 
Certainly a rule was not set down which requires a caution¬ 
ary instruction in all cases where oral statements of the 
accused constitute part of the proof. 

Whether such an instruction should be given, if it is to be 
given at all, depends on the circumstances and the facts 
developed in the case. State v. Henderson, 186 Mo. 473, 85 
S.W. 576 (1905); State v. Williamson, 343 Mo. 732,123 S.W. 


4 Trial court asked counsel for appellant what the Jackson case 
stood for and he replied “that an oral statement must be viewed 
with caution by the jury” (J.A. 6). If this reply purported to 
quote the Jackson case, it was clearly a misquote as in that case 
an oral confession was involved and this Court never mentioned a 
rule that pertained to all oral statements. 
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2d 42 (1938); State v. Grba, 196 Iowa 241, 194 N.W. 250 
(1923); Bode v. State, 80 Neb. 74,113 N.W. 996 (1907). 

In State v. Henderson, supra, cited by this Court in the 
Jackson case, the Supreme Court of Missouri held it was not 
error to refuse to charge that statements of accused should 
be considered with caution. In that case there was a specific 
request for such an instruction; however, in view of the fact 
there was no evidence introduced to disprove such state¬ 
ments, no effort made to impeach the witnesses and the 
court had given fair and liberal instructions, including one 
regarding weighing the testimony, the court in justifying 
the trial court’s action said (186 Mo. at 497): 

But we have often ruled that, while an instruction 
may be called for in some cases, and it may even be 
error to fail to give it, it does not necessarily follow it 
must be given in every case. Whether such a cautionary 
instruction should be given must depend on the facts 
developed in the case, (emphasis added.) 

The court in the Henderson case (186 Mo. at 495) quoted 
with approval the following portion of Kauffman v. Maier, 
94 Cal. 269, at 283 (1892): 

The reasons which are to be urged in favor of receiv¬ 
ing such statements with caution are based upon human 
experience, and vary in strength and conclusiveness 
with the facts and circumstances of each case, and their 
sufficiency in any particular case is an inference which 
the reason of the jury makes from those facts and cir¬ 
cumstances; but there is no rule of law which directs 
the jury to invariably make such an inference from the 
mere fact that the proof of the admission is by oral 
testimony (emphasis added). 

In other words, the mere fact that an oral statement of 
the accused is in evidence does not, without more, require a 
cautionary instruction. The facts and circumstances must 
be such that they necessitate such a charge. 

(1) The statements were deliberately made and were cor¬ 
roborated by facts outside the admission. Caution in con¬ 
sidering an oral statement of the accused is usually based 
upon either or both of two factors—(a) doubt as to the 
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accuracy of the testimony that the accused did make the 
statement and (b) doubt as to whether such statements were 
voluntary. In State v. Lxmtzer, 55 Wyo. 230, 99 P. 2d 73 
(1940), also cited by this Court in the Jackson case, supra , 
the court held that the refusal to give a requested warning 
instruction as to the statements of the defendant which 
were received as evidence of guilt was not error where there 
was no question of the statements having been the result 
of improper inducement and the defendant did not deny 
that the statements were accurately reproduced. The court 
said (55 Wyo. at 243): 

The instruction repeats language contained in Green- 
leaf on Evidence, Vol. 1, Sec. 200 and 214, where the 
author speaks of the weight to be given to evidence of 
verbal admissions and verbal confessions. Though 
there is authority to the contrary (Thompson on Trials, 
2d ed. Sec. 2431, 2432, and cases cited) we may assume 
that a warning like that contained in the offered in¬ 
struction would be proper in cases to which the text of 
Greenleaf has application. The author was referring, 
and the offered instruction refers, to evidence of state¬ 
ments that may have been made under the influence of 
hope or fear, and to “the mere repetition of oral state¬ 
ments’’ that may not have been made at all. 

In the case at bar there was no need for a cautionary 
instruction, (a) The testimony with respect to appellant’s 
statements were admitted without objection and the jury 
had no reason whatsoever for doubting that the appellant 
made the statements. There w T as no attempt to impeach 
the officer who repeated appellant’s statements or to con¬ 
tradict his testimony by proof of facts to the contrary of 
what he had sworn to. The accuracy of his testimony, of 
course, like that of any other witness, depended upon his 
honesty, any interest or bias he might have had, and his 
ability to observe, remember and accurately report facts. 
With respect to these matters the jury was carefully and 
correctly instructed as follows (R. 43, 44): 

You are the sole judges of the facts. So, too, are 
you the sole judges of the credibility of the various wit¬ 
nesses. In determining whether to believe the testi- 
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mony of any witness and weighing the testimony of any 
witness, you may consider his demeanor on the stand, 
his manner of testifying, whether he impresses you as 
having an accurate memory and recollection; whether 
he impresses you as a truth-telling individual; his 
apparent candor and fairness or lack of it; the interest 
which he has in the result of the trial, if any be shown; 
his bias or prejudice for or against the defendant, if 
any be shown, and his opportunity of knowing the facts 
and circumstances about which he has testified and then, 
from all these facts and circumstances, it becomes our 
duty to give proper weight to the testimony of each and 
every witness who has appeared before you. 

This instruction applied to all the witnesses, including 
Officer Smith who had repeated appellant’s statements. No 
evidence was introduced to contradict his testimony and 
consequently there was no reason for doubting that the 
statements were made by the appellant. 

(b) Nor in the instant case was there any question of the 
statements having been the result of improper inducement 
or that they were obtained by threats. At p. 34 of the record 
we find: 

Q. At the time of your questioning of the defendant, 
did you promise him anything? 

A. No, sir. 

Q. Did you threaten him? 

A. No, sir. 

Q. You didn’t strike him? 

A. No, sir. 

These answers of Officer Smith were not challenged by 
appellant. No evidence was introduced to show that the 
statements were involuntary and the circumstances sur¬ 
rounding the admissions were not such as to indicate that 
it was involuntary. 5 The trial court, in view of the fact that 

5 As this Court has said in Wood v. United States, 75 U.S. App. 
D.C. 274, 277,128 F. 2d 265 (1942): “Confessions, it is said, do not 
become involuntary because elicited by questions, or made while 
the confessor is under arrest, or in the absence of counsel, without 
warning or caution that the statement may be used against him, nor 
by the concurrence of all these conditions in a single case. Ad¬ 
mittedly these principles apply when the statement is not made in 
the course of judicial proceedings.” 
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the oral statements of the appellant constituted part of 
the proof, gave the following instruction (J. A. 5): 

There has been some testimony to the effect that cer¬ 
tain statements were made by the defendant, I believe 
to the police officer, Sergeant Smith. The law admits a 
confession or admission in evidence if it is freely and 
willingly made because human experience shows that a 
confession freely and willingly made is likely to be 
reliable. Ordinarily, a person does not admit that he 
has committed a crime unless that admission is true. 
The situation is otherwise if the confession or admis¬ 
sion is obtained by duress or by coercion or as a result 
of an inducement or of a misrepresentation. If a con¬ 
fession or admission is obtained by this means, it must 
be rejected and disregarded by the jury. 

In addition, there was strong evidence independent from 
the appellant’s statements that connected him with the 
crime charged. Two witnesses identified the appellant as 
the driver of a damaged car—the same damaged car that 
the complaining witness identified as the one taken from 
him. 

In view of the facts and in light of the instructions which 
were given it follows that the trial judge acted correctly 
when he declined to give the instruction requested by the 
appellant. 

(2) The subject of the request was substantially covered 
by instructions already given by the trial court. It is a 
rule of universal application that there is no error in re¬ 
fusing a requested instruction where the subject of the 
request has been substantially covered by instructions 
already given by the court. 53 Am. J., Trial § 527. As 
early as 1896, in Harris v. United States, 8 App. D. C. 20, 
this Court adhered to this general rule and subsequent 
decisions show no deviation from it. Dufour v. United 
States, 37 App. D. C. 497 (1911); Norman v. United States, 
20 App. D. C. 494 (1902); Talbert v. United States, 42 App. 
D. C. (1914); Baer v. United States, 54 App. D. C. 24 (1923); 
Tomlinson v. United States, 68 App. D. C. 106 (1937). 
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In the case of Wainer v. United States, 82 F. 2d 305 (7th 
Cir. 1936), aff’d 299 U. S. 92, the court was faced with a 
situation substantially similar to the one in the instant case. 
The Wainer case involved a criminal prosecution for viola¬ 
tion of the internal revenue law and one of the assign¬ 
ments of error involved the refusal of the trial court to 
charge that the testimony of accomplices should be re¬ 
ceived with caution and scrutinized carefully. The court 
said in disposing of that issue (82 F. 2d at 307): 

Had the court not included in its charge full discus¬ 
sion of the subject matter and principles relating to 
credibility and weight of evidence, the refusal would 
have been erroneous . . . There is no requirement 
that any specifically framed charge be given, if the 
general charge includes fair, comprehensive instruc¬ 
tions upon the subject matter involved. 

This Court, in the Harris case, supra, pointed out the 
danger in giving instructions that are substantially em¬ 
braced within the charge given (8 App. D. C. at 24): 

Inasmuch as the instructions that were granted fully 
stated the law upon the subject, it would have been, not 
only useless and unnecessary, but even improper, to 
have granted the others, inasmuch as their only tend¬ 
ency would have been to confuse and therefore mis¬ 
lead the jury. 

Applying the general rule set out above to the facts of 
the case at bar, it seems evident that the additional in¬ 
struction requested by appellant would only have had the 
tendency to confuse and mislead the jury by overemphasiz¬ 
ing caution regarding the appellant’s oral statements. The 
instructions given fully stated the law upon the subject. 
The subject in the instant case was merely oral statements 
given by appellant to the police. The trial court carefully 
instructed the jury regarding the law on confessions and 
admissions, cautioning the jury that such statements must 
be rejected and disregarded if obtained by duress or of a 
misrepresentation. (J. A. 5). The jury was also given 
accurate instructions on the weight of the evidence, in¬ 
cluding a clear instruction regarding the credibility of the 
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witnesses which correctly set forth the applicable rules 
(R. 43, 44). This instruction applied to all witnesses, the 
police officer included, and covered the interest of a witness 
from whatever cause arising as shown by the testimony, 
and warned of any fact which might tend to color or bias 
the testimony of a witness. 

A review of these clear and concise charges show that the 
jury was in effect cautioned regarding the statements of 
the appellant. The jury was admonished that such state¬ 
ments must be voluntary (J. A. 5) and that they were the 
sole judges as the credibility of the police officer that re¬ 
peated the appellant’s statements and that it was their duty 
to give proper weight to his testimony (R. 43, 44). 

In addition, the trial court charged that the Government 
must prove its case to the satisfaction of the jury beyond 
a reasonable doubt (R. 42, 43); that the appellant was pre¬ 
sumed to be innocent (R. 42); that no inference of guilt 
was to be drawn from failure of appellant to testify (R. 
44). The court set out the statute under which the indict¬ 
ment was brought (R. 44, 45) and gave an explanation as 
to the elements the government had to prove (R. 45). 

In view of these fair, comprehensive instructions upon the 
subject matter involved, the appellee submits that the 
granting of the requested instruction would have overem¬ 
phasized caution in regarding the oral statements and 
would have only tended to confuse and mislead the jury. 

(3) The instruction was properly refused for want of 
limitation and qualification. The requested instruction was 
too broad in its language and omitted necessary qualifica¬ 
tions. The instruction as requested would have left it to 
the jury to receive and act upon such oral admissions with¬ 
out reference to the question whether such admissions were 
deliberately made or not. 

The case of Lipsey v. People , 227 Ill. 364, 381, 81 N. E. 
348 (1907) was similar to the case at bar in that the de¬ 
fendant had not testified as a witness and proof of his 
verbal admissions consisted of statements made by other 
witnesses as to such verbal statements. The defendant 
there, as here, had requested the instruction that verbal 
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admissions should be received with great caution. The 
court, in affirming the conviction, said (227 Ill. at 381): 

Plaintiff in error’s refused instruction was to the 
weight to be given to verbal admissions made out of 
court, and the jury were sought to be instructed thereby 
that such admissions should be received with great 
caution— which is true unless they are deliberately 
made and fully proven, when such evidence is of a most 
satisfactory character. The instruction was properly 
refused for want of such limitation (Emphasis added). 

See also: Marzen v. People , 173 HI. 43 (1898); State v. 
Friend , 210 Iowa 980, 230 N. W. 425 (1930); Martin v. 
Algona, 40 Iowa 390 (1875). 

It is generally conceded that the court may instruct that 
where the admissions are deliberately made and fully 
proven, they furnish evidence of a most satisfactory nature 
against the accused. See 23 C. J. S. § 1233 and cases cited 
therein. 

The Federal courts use of an instruction such as that 
requested by appellant has been noticeably limited; how¬ 
ever, when they have permitted such usage, they applied 
the limitation that voluntary admissions of guilt are en¬ 
titled to great weight. United States v. Montgomery, 26 
Fed. Case, page 1296, Fed. Case No. 15,800 (1875); United 
States v. Reeves , 38 F. 404 (1889); Pon Wing Quong v. 
United States , 111 F. 2d 751 (9th Cir. 1940). 

The appellant in the case at bar sought to have the jury 
instructed that “oral statement by defendant should be 
viewed with caution by the jury” (J. A. 6). Under some 
fact situations perhaps such instruction would be proper— 
but even conceding the legal truth of such a statement, 
under a fact situation such as in the instant case, the in¬ 
struction to be acceptable at all, would need to say further 
that the statements should be received with caution unless 
they are deliberately made and proven, when such evidence 
is of a most satisfactory character. The instruction re¬ 
quested did not contain such a limitation. 

The facts of the instant case show that the oral state¬ 
ments were given deliberately and voluntarily. The wit- 
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ness that repeated these statements was not contradicted 
or impeached in any way. Evidence independent from the 
statements connected the appellant with the crime charged. 
It is evident that the requested instruction was too broad in 
its language and omitted the necessary and proper qualifi¬ 
cations. Thus the appellee submits the instruction was 
properly refused by the trial court for lack of such limita¬ 
tion. 

B. Assuming, arguendo, that the circumstances did justify 
the instruction, the omission was not such error as to 
require a reversal 

Assuming, arguendo, that the fact situation in the case 
at bar justified the requested cautionary instruction, the 
omission was not such error “affecting substantial rights” 
as to require a reversal. 

This Court in the Jackson case, supra, the sole case upon 
which appellant relies, refused to reverse the conviction 
when the trial court failed to admonish the jury that de¬ 
fendant’s oral confession should be received with caution. 
The Jackson case has been heretofore distinguished from 
the case at bar and it is apparent that the cautionary in¬ 
struction would have been far more applicable to that case 
than to the instant case. There, no instructions were given 
at all on the subject of admissions or confessions yet the 
entire case rested on the statements of the accused. In the 
instant case, the court did give instructions on admissions 
and confessions although no question of voluntariness had 
been raised by the appellant and evidence independent of 
the statements of the appellant connected him with the 
crime charged. 

The substantial rights of appellant were not affected by 
the court’s refusal to give the instruction. Appellant con¬ 
tends his rights were infringed by the manner in which the 
statement was made and he refers to pp. 33, 34 of the record 
(J. A. 4). The record there states: 

Q. Did you have occasion to talk to the defendant 
about this matter? 

A. Yes, sir. 


23 


Q. Who was present at the timet 

A. A couple of officers from No. 13, the station clerk, 
and myself, were there at the time 

Q. Did you ask the defendant if he had taken this 
particular car which you have identified? 

A. Yes, sir. 

Q. What did he say? 

A. The first statement I asked him after I identified 
myself to him, I asked him did he take the automobile 
and he denied it. He later told me he did remember 
driving an automobile, having an accident and talking 
to a witness about it but he said he was drinking at the 
time and he didn’t remember taking it. 

Q. But he did say that he had driven the car? 

A. He remembered driving it. 

Q. Did he identify the car which he had driven? 

A. No, not the exact type car. He remembers driving 
a Chevrolet. That is all he remembers; driving a Chev¬ 
rolet and having an accident and talking to the wit¬ 
nesses. 

Q. Did you point out that car and ask him if that was 
the car he had driven? 

A. I did. 

Q. What did he say? 

A. He said he didn’t remember. 

Q. He didn’t remember? 

A. That is right. 

Q. At the time of your questioning the defendant, did 
you promise him anything? 

A. No, sir. 

Q. Did you threaten him? 

A. No, sir. 

Q. You didn’t strike him? 

A. No, sir. 

The record is void of any hint that the appellant was 
prejudiced in any way or that his substantial rights were 
affected. In the federal courts, in the absence of any show¬ 
ing to the contrary, a confession is presumed to be volun¬ 
tary. Ah Fook Chang v. United States, 91 F.2d 805 (9th 
Cir. 1937); Gray v. United States, 9 F. 2d 337 (9th Cir. 1925). 
In the instant case, the defense called no witness to testify 
the statements of the appellant were not voluntary. There 
was no evidence whatsoever introduced indicating they 
were not freely and willingly made. 


As previously pointed out herein above (see note 5) the 
fact that the statement was elicited by questions or made 
while appellant was under arrest does not render them 
involuntary. See also Morton v. United States, supra; 
McAffee v. United States, 70 App. D.C. 142, 105 F.2d 21 
(1939). Nor is it made involuntary because the defendant 
is not warned or cautioned that the statement may be used 
against him. Powers v. United States, 223 TJ.S. 303 (1912); 
Wilson v. United States, 162 U.S. 613 (1896). 

These rules apply to confessions whereas in the instant 
case the oral statements of appellant amount to no more 
than admissions against interest. Certainly, the rules gov¬ 
erning evidence of admissions would be less stringent than 
those regarding confessions. See Ercoli v. United States, 
supra; Morton v. United States, supra. 

There is no Federal case, within the knowledge of the 
appellee, where a reversal has hinged upon the naked failure 
to give a cautionary instruction such as that requested in 
the instant case. The court in Pine v. United States, 135 
F.2d 353 (5th Cir. 1943), cert, denied 320 U.S. 740, refused 
to find reversible error when the trial court denied a request 
for a cautionary instruction regarding accomplices, they 
said (135 F.2d at 355): 

The refusal as to any of them [instructions] may be 
regarded as reversible error if, but only if, (1) it is in 
itself a correct charge (2) it is not substantially covered 
in the main charge, and (3) it is such a vital point in the 
case that failure to give it deprived defendant of a de¬ 
fense or seriously impaired its effective presentation. 

So considering the test laid down in the Pine case, supra, 
to the case at bar, it is quite clear that the refusal in the 
instant case to give appellant's requested charge did not 
constitute reversible error for (1) it was couched in such 
general terms as to be misleading and it omitted proper 
limitations 6 (2) it was substantially covered in the main 
charge by the instructions regarding admissions and con¬ 
fessions and those on the weight of the evidence 7 (3) no 

6 See Appellee's argument II A (3) supra. 

7 See Appellee’s argument II A (2) supra. 


prejudice resulted from the failure to give the instruction, 
especially since the statements of the appellant were fully 
corroborated by facts in evidence outside of his admissions. 

The instruction requested by appellant is similar to the 
cautionary instruction requested with respect to the testi¬ 
mony of an accomplice. The courts have uniformly held that 
the failure to give such a cautionary instruction is not rever¬ 
sible error. Caminetti v. United States, 242 U.S. 470 (1917); 
United States v. Bucur, 194 F.2d 297 (7th Cir. 1952); Pine 
v. United States, supra; Wishart v. United States, 29 F.2d 
103 (8th Cir. 1928); United States v. Bloch, 88 F.2d 618 
(2nd Cir. 1937), cert, denied 301 U.S. 690. 

Surely, if failure to give an accomplice instruction when 
requested is not such error which an appellate court will 
reverse, then failure to give the cautionary charge alleged 
should have been given here is not reversible error. 

It is to be noted that appellant put emphasis on the fact 
that he had specifically requested that the cautionary in¬ 
struction be given. It is axiomatic that every instruction 
should be applicable to the case. Assuming the correctness 
of the requested instruction as an abstract legal proposition 
it does not necessarily follow that in all cases where oral 
statements are part of the proof a cautionary instruction 
should be given if it is specifically requested. The facts 
and circumstances of each case must be weighed in determin¬ 
ing whether such an instruction should be given. 

Appellee submits that the logical rule to follow is to leave 
it to the discretion of the lower court to determine when an 
instruction like the one requested here should be granted. 
The trial court hears all the witnesses and is familiar with 
all the circumstances of the case; his decision should control 
as to whether the factual situation would necessitate such an 
instruction. 

In a murder prosecution, States v. Folhes, 174 Ore. 568, 
150 P.2d 17 (1944) cert, denied, 323 U.S. 779, cited by this 
Court in the Jackson case, supra, the defendant had re¬ 
quested instruction to the effect that oral admissions of a 
party should be viewed with caution. It was held that the 


matter of giving the cautionary instruction rests within the 
sound discretion of trial court. 

In any event, appellant should not now be allowed to com¬ 
plain of the trial court’s refusal to grant his requested in¬ 
struction because he failed to submit the requested instruc¬ 
tion in writing before the charge as contemplated by Rule 30 
of the Federal Rules of Criminal Procedure and he did not 
orally request the instruction until after the charge had been 
given. See Lanham v. United States , 87 U.S. App. D.C. 357, 
185 F.2d 435 (1950). 


CONCLUSION 

Wherefore, it is respectfully requested that the judgment 
of the District Court be affirmed. 

Leo A. Rover, 

United States Attorney. 
Lewis Carroll, 

Samuel J. L’Hommedieu, Jr., 
Assistant United States Attorneys. 

Of Counsel: 

Forbes W. Blair, 

Office of the United States Attorney. 
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